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EDITORIAL NOTES. 


The Constitutional Amendments voted upon by the people of 
this state on September 14 were all defeated by a large majority. We 
had hoped to announce in this issue of the Journal that at least such 
of the amendments as related to the reorganization of the courts had 
been adopted, but that hope was visionary. The reason for the defeat 
of these amendments was probably not that the majority of the voters 
of the state did not at heart approve of them, but that so few votes 
were cast, and these mainly by those who were objectors. One of 
the difficulties in securing any amendments to a state constitution, 
where partisan questions are not involved, lies in the fact that only a 
small body of the voters will go to the polls and express their opinion 
upon the issues. Naturally those who object to any change become 
sufficiently stirred up to cast their votes, while those who either favor 
a change, or feel lukewarm about it, decide to remain at home and not 
to vote. We regard the result as unfortunate, because there is a 
clear need for a change in the constitution of the. courts in the in- 
terest of honest litigants, and even in the interests of lawyers them- 
selves. The court system of New Jersey has been patched up by 
various supplementary enactments of the Legislature, ‘but it is still 
antiquated, even though in spite of its faults justice is usually admin- 
istered. A new system would have reduced court expenses in many 
cases, and would have tended toward the acceleration of justice. The 
state must now wait for at least five years before new amendments 
can be acted upon, and it is not very clear how similar amendments to 
those already rejected can be again placed before the people with any 
certainty of their adoption. 





In an article in the June number of “The American Law Review,” 
Mr. Maynard Shipley of Oakland, California, writes quite convincingly 
on the subject: “Does Capital Punishment prevent Convictions?” 
He begins with this quotation from Julian Hawthorne: “In a typical 
murder trial, who is the most unpopular person in the courtroom? 
Not the murderer in the dock, but the Peoples’ attorney, who is trying 
to secure his conviction.” Whether this be true or not, it does seem 
to be true that capital punishment does not prevent crime, while it 
does sometimes prevent convictions. From the statistics enumerated 
the startling information is given that in Colorado, during the ten 
years from 1889 to 189%, where the homicides numbered about 2,500, 
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or, to be exact, averaged 252 per year, the annual number of culprits 
sentenced to death was less than four, while in all that period the total 
number of executions was twelve! This is certainly a startling ex- 
hibit. In Ohio, where for the past ten years the annual average of 
homicides has been about 300, the annual average of executions has 
been only a little over two per year. It ought to be stated that in 
Colorado the death penalty was abolished in 1897, but partially re- 
stored in 1901 by a law giving the jury the right to determine in its 
verdict whether the penalty should be death by hanging or life im- 
prisonment. In 1900 the secretary of the Ohio State Board of Chari- 
ties and Corrections, in an official report, said: “Capital punishment 
has been abolished in this state without any apparent increase in the 
number of murders committed, but with a better showing for speedy 
trials and convictions. Since the establishment of the law abolishing 
capital punishment, 50 per cent. of murder trials have resulted in con- 
victions.” Unfortunately, no statistics are given for Colorado since 
the law was passed giving the jury the right to decide the penalty. 
In Ohio, capital punishment was abolished in 1908. In Massachusetts, 
between 1901 and 1907, 104 persons were charged with murder, but 
six only were convicted of murder in the first degree. The article 
also states that for the past fifteen years about 500 homicides per 
year have been committed in the state of New York, but that, since 
the organization of the state, only 250 murderers were executed. 
New York, like New Jersey, does not longer hang, but electrocutes, 
and there are no more convictions than formerly. We might multiply 
these statistics, but they all go to show that juries frequently reduce 
the crime of murder in the first degree to murder in the second degree, 
or manslaughter, or actually acquit, rather than run the risk of send- 
ing an innocent man to the gallows or electric chair, or even of con- 
demning a criminal to death. The subject itself is a most serious 
one, and deserves the consideration of every thoughtful man, and 
every member of the Bar. The low percentage of convictions for 
murder contrasts strongly with convictions for any of the lesser 
crimes, and there must be a special reason for this; either such as 
that indicated above, or something else, and, if something else, what 
is it? 





The operation of the Federal Food and Drugs Act is altogether 
wholesome. Ordinarily our readers are probably not informed as to 
the number of prosecutions already had under this act by the Federal 
government, but they are numerous, and uniformly there is convic- 
tion. For example, within the past month or two a druggist in the 
District of Columbia was fined $500 for manufacturing a misbranded 
drug, being a so-called cure for headache, and $200 for selling the 
same. In Oklahoma, a Texas firm, who had placed on cans of black- 
berries labels stating the contents of each can to weigh two pounds, 
whereas they weighed from one pound five ounces to one pound thir- 
teen ounces, was fined $100. In Baltimore, where a drug product, 
labeled as an absolute disinfectant and a great “cure for diphtheria,” 
was adjudged false, misleading and deceptive as to the label, the de- 
fendant was fined $100. These are but examples of something like 
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forty cases where misbranded goods, or manufactured articles of 
short weight, etc., were either seized and condemned, or the shippers 
fined and imprisoned. We regard this Food and Drugs Act as one 
of the best acts of Congress passed during the Roosevelt administra- 
tion. 





The “Central Law Journal” recently commented upon State v. 
Campbell, 210 Missouri 202, and in no uncertain terms. To us in the 
East it seems singular that any wide-awake Western court could make 
such a decision as that in the case referred to. It seems that the case 
was one of rape, and the indictment concluded with the words “against, 
the peace and dignity of state.” According to the strict letter of the 
law the conclusion should have been “against the peace and dignity 
of the state.” And a peculiar feature of the decision is that stress 
seems to have been placed upon the fact that the word “the” would 
of a certainty refer to the state of Missouri, whereas its omission 
might lead to the conclusion that it referred to some other state! 
The “Central Law Journal” well says: “There is but one state which 
each Constitution concerns itself about, and, therefore, where it speaks 
of the peace and dignity of a state, it means that state and cannot 
possibly mean any other state. . . . . Diogenes’ search for an honest 
man would be deemed a pleasant recreation compared to the endless 
tramp one of the judges of the Missouri Supreme court would go on 
to find a man who would say any other state was meant than that of 
Missouri.” At the same time the opinion holds that the Illinois case 
of Zanessler v. People, 17 Illinois 101, was properly decided, when 
the facts were that the [llinois Constitution required indictments to 
conclude “against the peace and dignity of the same,” and when the 
indictment in question actually concluded “against the peace and 
dignity of the people of the state of Illinois.” It also referred to an 
Arkansas case, where the indictment should have concluded “against 
the peace and dignity of the state of Arkansas,” but actually concluded 
“against the peace and dignity of the people of the state of Arkansas,” 
and approved that decision. In other words, the fact that the prosecut- 
ing attorney accidently omitted the unimportant word “the” was held 
to be more important than the substitution of other important words in 
cases referred to and approved. The decision is certainly curious as 
well as anomalous. 





One of the amusing results of the startling announcements that 
two American explorers, Dr. Fred A. Cook of Brooklyn, and Lieut. 
Peary, have both discovered, located and placed American flags upon 
the so-called North Pole, the first named in April, 1908, and the 
second named in April, 1909, is the inquiry made in the House of 
Commons as to whether this gives ownership of the “Pole,” to 
America, or whether it belongs to Canada, as a part of its undefined 
northern possessions. The value of the ownership is not very ap- 
parent, but, certainly it is natural for Englishmen to desire to be 
considered the owners of the extreme ends of the earth, since they 
cannot get the whole of it. Of course they are claiming the South 
Pole, owing to the discoveries of Lieutenant Shackleton, and now it 
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is interesting to know that they claim the North Pole, because it is 
nearer to their British possessions than to any American or Russian 
possessions. However, it will be sometime yet before they can effect 
settlements of Englishmen on the floes of ice which cover the North 
Pole, and as it is first permanent settlers that count, it is likely to be 
a long time before possession will become either American or British. 
But is not the subject well worthy of a long and learned debate in 
the House of Commons? In the meantime American explorers having 
carried off the glory of their explorations, it is to be hoped that 
no more lives will be lost in endeavoring to repeat their performances 
in the future. 





Judge Clearwater, of New York, contributed to a recent number 
of the “North American Review” a useful article upon the subject of 
medical expert testimony. He notes with clearness the evils of expert 
testimony, refers to its antiquity, and holds that it is necessary that 
it should be regulated by law. His article, after stating that only 
Rhode Island and Michigan have regulated such testimony by legis- 
lation, adds that the attempt to pass a bill recommended by the Com- 
mittee of the American Bar Association was successful in the lower 
house of the New York Legislature last winter, but unsuccessful in 
the Senate. The article does not indicate the scope of that bill, and 
there are many points suggested which are not clearly elucidated, 
much less argued, in the article to which we refer. He does insist 
that hypothetical questions are necessary to get at the truth, not- 
withstanding that some of them, from their excessive length, are 
strongly condemned by the press of the country. On the subject of 
the propriety of having expert physicians report in writing upon crim- 
inal cases involving insanity he very properly holds that there are 
insuperable constitutional objections thereto, since all persons inter- 
ested in criminal actions must be confronted by witnesses, whom 
they shall have the right to cross-examine. The article is chiefly in- 
teresting because of the concise manner in which the objections that 
have been urged against expert testimony are stated. Excepting one 
or two of slight consequence, these objections are (stating them, how- 
ever, in our own briefer language): 1. There is no satisfactory stand- 
ard as to the expertness of experts. 2. Their evidence is often partisan 
and therefore unreliable. 3. Trials are greatly prolonged, and ex- 
penses of litigation increased by the number of expert witnesses, there 
being as to such witnesses no limitation as to number, except by the 
length of purse of the plaintiff or defendant who calls them. 4. The 
contradictions of experts tend to confuse jurymen. 5. It is notorious 
that unprincipled experts can be hired. 6. That an expert depends 
for compensation upon the one or other litigant who calls him is 
clearly an evil. 7%. The testimony of experts is often minimized by 
opposing lawyers who succeed in “rattling” them when in the witness 
box. This subject of expert testimony is sure to receive the attention 
of the Bar Associations of the various states in time, if not speedily, 
and it affords ample opportunity for discussion and suggestion as to 
regulation by law. Some of the evils described can certainly be regu- 
lated by statute. Others must depend upon the common sense of 
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judges. Still others must depend on the fairness and good sense of 
lawyers under the co-operation of the judges. Not long ago, in con- 
versation with a lawyer of some eminence in the profession, he stated 
how in a cross-examination he had so “rattled” an expert chemist as 
to make his testimony comparatively valueless before the jury. It 
was by a simple method of asking questions not related to the merits 
of the case, but solely to the memory of some elementary definitions 
with which of course the expert was formerly perfectly familiar. The 
lawyer admitted that the witness was unquestionably an honest, in- 
telligent witness, whose judgment was perfectly sound and fair on 
the matter in question. But he deemed it right to try to discredit the 
testimony in the interests of the client who was on the defensive and 
succeeded. It seems to us that this case and similar ones could be 
much controlled by the objections of opposing counsel and the judi- 
cious rulings of the judge. 





HISTORY OF THE LAW OF NATIONS. 


The Law of Nations is the natural result of a state of comparative 
civilization, in which the benefits of commerce and international in- 
tercourse are known and appreciated. By the Greeks, every for- 
eigner was esteemed a barbarian, and barbarian and enemy were 
synonymous terms. Without an express compact, men, in their be- 
lief, owed no duties to each other; and we may reasonably refer the 
indignations expressed by the Ithacans against Eupeithes, for having 
joined the plundering Taphians against the Thesprotians, to the fact 
of a league subsisting between themselves and the latter nation. 

The sense of common insecurity appears early to have induced 
many of the Greek cities to form leagues or confederacies amongst 
themselves for the purpose of mutual defence, but in, perhaps, every 
instance, religious considerations largely influenced the formation and 
character of such combinations. Of these unions and the effects 
which they produced in developing the elements of a public law in 
Greece, our information is imperfect, and respecting the object and 
results of the most celebrated of their number—the Amphictyonic 
confederation—scholars are divided in opinion. The oath of the 
Amphictyons, which has been preserved by Aeschines, was in these 
terms, “That they would not destroy any city of the Amphictyons, 
nor, in war or peace, cut off their water, and, if any should do so, they 
would march against him, and destroy his cities; and should any 
pillage the property of the god (Apollo) .or be privy to or plan any- 
thing against what was in his temple (at Delphi) they would take 
vengeance on him with hand and foot and voice and all their 
strength.” The security of the temple of Delphi was probably the 
chief object of this association, and there is no intimation that it had 
properly any external operation, except for this purpose. From its 
history, we learn that, although it affected a national character, its 
interference in the affairs of Greece was only occasional, and rarely 
effective. The public law to which it gave rise may, according to M. 
Sainte Croix, be reduced to the following principles: 1. Those who 
perish in battle were to be buried. 2. No permanent trophy was to 
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be raised in commemoration of a victory. 3. The lives of such as take 
refuge in the temples of a captured city were to be spared. 4. Burial 
was to be denied to the sacrilegious criminal. 5. No molestation was 
to be offered to the Greek resorting to the public games and temples, 
and there sacrificing. It was, however, a party to the most cruel and 
oppressive acts when the interests of its favorite Delphians were in 
question. Witness its conduct in the first Sacred War, when, at its 
instigation, the Athenians, by an artifice of Solon, succeeded in poison- 
ing the Crisseans, and levelling their city with the ground. 

The Romans appear to have made but few advances towards rec- 
ognizing an international law, although of such a system Cicero con- 
ceived the necessity, and advocated the adoption, whilst his great rival, 
Sallust, did not hesitate to denounce a Numidian massacre, by Marius, 
as contra jus belli. These facts, with the circumstance that the Ro- 
mans established a college of heralds, and instituted a Fetial Law, 
have led writers to infer that amongst this people subsisted just no- 
tions of the relative duties of states; but an examination of their his- 
tory will show the supposition to be erroneous. Some formalities 
were certainly adopted in the declaration of hostilities, unknown as 
it would appear to the Greeks; the relation to allies was recognized in 
principle, however neglected in practice, but the moderation towards 
the vanquished, certain fruits of international law, ascribed by the 
patriotism of Seneca and Tacitus to the founder of Rome, was, in fact, 
no more than the policy of an infant state, anxious to increase its 
strength by the incorporation of conquered enemies, and was found 
no ways incompatible with the Roman victor dragging at the chariot 
wheels of his triumph, the kings and senates whose captivity he had 
purchased with his sword. With the Fetial Law we are only im- 
perfectly acquainted, but it seems to have been simply a law peculiar 
to the Romans, and regulating their conduct towards foreigners, and 
not properly an international law common to other nations, and de- 
termining on general principles their respective rights and duties. 

If the Middle Ages were distinguished by a larger appreciation 
of the rights of nations, and an approach to the true principles of a 
law of nations, it is owing chiefly to the diffusion of Christianity 
through Europe. According to Barrington, merchant strangers were 
by the laws of the Wisigoths not only protected, but permitted to enjoy 
the benefit of their own laws. In Sicily, the plunder of shipwrecked 
goods was made a capital offence; whilst the Bavarians assured safety 
and immunity to all foreigners entering their territories. Magna 
Charta also extended protection and offered encouragement to mer- 
chant strangers. The extension of commerce and the rise of a spirit 
of community in Europe, to which the Crusades and the system of 
chivalry gave birth, originated by degrees the rudiments of an Euro- 
pean public law and treatise, formal declarations of war, and a more 
general recognition of the rights of ambassadors, were all so many 
evidences of the progress of civilization. This general public law, or 
law of nations, to the development of which contributed, in a great de- 
gree, the study of the Roman jurisprudence, was considered as oper- 
ating only upon Christian nations; and the Pagan and his possessions 
were still considered the lawful prey of the Christian conqueror. The 
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Roman church to whom this perversion of Christian doctrine is fairly 
attributable, was, however, an important agent in the establishment 
of a law of nations in Europe; and this, not simply by the impetus 
which it communicated to European civilization, but also by con- 
stituting a species of European political system of which it became the 
head. It is difficult to overrate the importance of such a central 
power which, being independent and antiphysical, and owing its ex- 
istence wholly to moral influences, was able and disposed to become 
the arbiter of national differences. 

The perfection of the law of nations has been owing chiefly to 
two causes: First, to the formation of the political system of modern 
Europe; and, second, to the writings of Grotius and other eminent 
publicists. 

First. The political system of modern Europe, originating in 
the relations that have arisen amongst European states, is referred by 
Heeren generally to the progress of civilization, which necessarily 
multiplies the points of contact between neighboring states, and espe- 
cially to four causes: (1) the Italian wars; (2) the affairs of religion 
after the Reformation; (3) the necessity of opposing the Turks; (4) 
the commerce of the colonies, and the commercial interests resulting 
therefrom. To which he properly adds (5) the facility of communi- 
cation which printing and the establishment of posts afford. Another 
bond of union amongst European nations was the similarity of their 
laws and habits arising from their common origin. It may finally be 
observed that, as the power of the Roman church declined, the Ger- 
manic empire became the centre of the European system, to the solid- 
ity and compactness of which it greatly contributed. This end was 
secured, moreover, by the circumstance that monarchy was the pre- 
vailing form of government in Europe, and the direction of public 
affairs being intrusted to the hands of a few, greater steadiness of 
international policy was secured than has yet been found compatible 
with the character of democratic institutions. 

Second. The second cause of the perfection of the law of nations 
is owing to the writers on the subject. A brief notice of some of 
these will be found useful. 

Francisco a Victoria, a Salamanca professor, who commenced 
teaching at Valladolid in 1525 (reported the restorer of theological 
learning in Spain), discusses, in his “Relectiones Theologicae” (Lyons, 
1557), the general right of war; the difference between public war and 
reprisals; the just and unjust causes of war; its proper ends, and the 
right of subjects to examine its grounds. He bases the rights of the 
King of Spain over the American Indians on the ground (inter alia) 
that the Indians had denied permission to trade in their country, 
which he esteems a just cause of war, but denies that the war was 
just simply because the Indians were Pagans. 

The next writer on this branch of jurisprudence claiming remark 
is a pupil of Victoria, Dominic Soto, a Spanish Dominican, distin- 
guished for the active part he took in the Council of Trent against 
both the Papal and Scotist factions. He was consulted by the Em- 
peror Charles V., to whom he was confessor, on occasion of a con- 
ference held before him at Valladolid, in 1542, at which Sepulveda ap- 
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peared as the champion for the Spanish colonists and Las Casas as 
an advocate for the oppressed American Indians. The opinion of 
Soto was conformable to that of his great master,—“Neque Discrep- 
antia (ut reor) est inter Christianos et Infideles, quoniam jus gentium 
cumctis gentibus aequale est.” His celebrated work, “De Justitia et 
Jure,” from which this passage is taken, was published in 1568. Soto 
condemned in strenuous language the atrocities of the slave trade. 

Probably the earliest work in which the practice of nations in 
time of war is to be found fully discussed is one by Balthazer Ayala, 
judge advocate (if I may use the term) to the Spanish army in the 
Netherlands, under the command of the Prince of Parma. It is en- 
titled “De Jure et Officiis Bellicis et Disciplina Militari, Libri Ill; was 
published about 1582; and was highly commended by Grotius. Like 
Victoria and Soto, the author denies the lawfulness of levying war 
against infidels even by the authority of the Pope, on account of their 
religion, for their infidelity does not, he observes, deprive them of the 
right of dominion, inasmuch as the sovereignty of the earth was given 
to every reasonable creature. “Et hoec sententia,” he adds “plerisque 
probatus, ut ostendit covarruvias.” 

Albericus Gentilis, the next international jurist of note, was an 
Italian protestant, who, through the Earl of Leicester, obtained the 
professorship of civil law at Oxford. His work “De Legationibus” was 
first published in 1583; and another by him, “De Jure Belli” (Lyons, 
1589), was imitated in its plan by Grotius in the first and third books 
of his great work. 

We may also mention the name of the renowned Jesuit, Fran- 
cisco Suarez, the casuist, styled by Grotius the most acute of philoso- 
phers and divines, who flourished in the latter part of the sixteenth 
century, and who by his treatise “De Legibus ac Deo Legislatore,” 
proves that he was the first to see, according to Sir James Mackin- 
tosh, “that international law was composed not only of the simple 
principles of justice applied to the simple intercourse between states, 
but of those usages long observed in that intercourse by the European 
race which has since been more exactly distinguished as the consue- 
tudinary law acknowledged by the Christian nations of Europe and 
America.” 

It was, however, from Hugo Grotius that the law of nations re- 
ceived its development, not only as a positive system, but as a dog- 
matic science and to him may we refer distinctly the vast superiority 
in regard of humanity of the modern over the ancient usages of war- 
fare. His mild, tolerant, and benevolent spirit is conspicuous in every 
part of his writings, and even when his positions are most open to 
dispute, his spirit of moderation and candor never fail to manifest 
themselves. His great work, “De Jure Belli ac Pacis,” the composi- 
tion of which, according to Puffendorf, was suggested by a study of 
Lord Bacon’s writings, was composed in exile, and first appeared in 
Paris, dedicated to Louis XIII, in 1625. Gustavus Adolphus, in the 
war he undertook to secure the liberties of Protestant Europe, always 
slept with a copy of it under his pillow. Never did a single work 
accomplish larger political results, although petulent criticism has 
charged upon it, as an error, that it abounds too much with citations, 
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which serve rather to display the author’s learning than to evidence 
his judgment. From this charge Grotius has been well defended by 
a kindred spirit. “He was not,” says Sir James Mackintosh, “of such 
a stupid and servile cast of mind as to quote the opinions of poets or 
orators, of historians or philosophers, as those of judges from whose 
decisions there was no appeal. He quotes them, as he himself tells, 
as witnesses, whose conspiring testimony mightily strengthened and 
confirmed by their discordance on almost every other subject, is a 
conclusive proof of the unanimity of the whole human race on the 
great rules of duty and the fundamental principles of morals.” 

His successor was Samuel Puffendorf, who (born 1681) was 
chosen by Karl Ludwig, the Elector Palatine, to fill the chair of Law 
of Nature and Nations at Heidelberg, the first chair of the kind insti- 
tuted in Europe. His “De Jure Naturae et Gentium” appeared in 1672, 
and is a highly valuable work, although the author was styled, by 
Leibnitz, “Vir parum jurisconsultus et minime philosophus.” 

Subsequently to this time have flourished the translator and 
editor of Grotius, Puffendorf and Bynkershoek, Jean Barbeyrac, who 
translated Grotius into French, with notes, in the year 1724, Puffen- 
dorf (the best edition of which is that of London, 1740), and Bynker- 
shoek—all with valuable notes. Christian de Wolf (1679) was pro- 
fessor at Halle, 1707, at Marbourg, 1723 to 1754, and his “Jus Gen- 
tium” was published at Halle in 1749. Bynkershoek, a Dutch jurist, 
is a useful and learned writer of authority. His “De Domino Maris” 
was published in 1702; his “De Foro Legatorium” in 1721, and his 
principal work, “Quaestiones Juris Publici,” has been translated into 
French by Barbeyrac (Hague, 1724), and into English by Dr. Du 
Ponceau, provost of the law academy of Philadelphia. Both of these 
editors have added useful notes. A considerable portion of Bynker- 
shoek’s “Quaestiones Juris Publica” was translated into English, and 
published in 1759, entitled “A Treatise on Captures in War. By 
Richard Lee, Esq.” A second edition was published in 1803, with 
some additional notes by the editor (the Rev. Thomas Hartwell 
Horne). Professor VanMartens is a distinguished jurist; and we may 
fairly add the name of Dr. Henry Wheaton, long a reporter of the 
Supreme Court of the United States of America, and subsequently 
resident Minister at the Court of Berlin. 

WILLIAM ABEL GRETZINGER. 


Philadelphia, Sept. 1, 1909. 





An attorney traveling over a street railway simply for the pur- 
pose of ascertaining whether or not a transfer will be given him at 
a certain point as required by statute, which information he desires 
for the benefit of suits already commenced on behalf of clients for 
the statutory penalty for refusal to give them transfers, is held, in 
Bull v. New York City R. Co. 192 N. Y. 361, 85 N. E. 385, 19 L.R.A. 
(N.S.) 778, not to be entitled to bring action for the statutory penalty 
because of the refusal to give him one, where the statute requires the 
carrying of passengers desiring to make a continuous trip between 
certain points for one fare, and imposes a forfeiture to the person 
aggrieved by refusal to issue the necessary transfer. 
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THE BEACON LIGHTS OF THE LAW. 


[An address delivered before the American Association of Law Libraries, meeting at Bretton 
Woods, N. H., June 28 to July 4, 1909, by Frank E. Chipman, of the Minnesota Bar.]} 

Professor Maitland tells us, in his introduction to Bracton’s Note 
Book, that “twice in the history of England has an Englishman had 
the motive, the courage, the power to write a great, readable, reason- 
able book about the English law as a whole.” The two that he refers 
to are Bracton and Blackstone, and we have called them the beacon 
lights of the law. 


BRACTON. 


The biographical details about Bracton are very meager. The 
place and year of his birth are unknown, though he was probably 
born in one of the small villages in Devonshire. The date of his 
death is in doubt, and the place of his burial in dispute. At the time 
of his death he was chancellor of Exeter Cathedral and is supposed 
to be buried there, although Collinson states that he was buried in 
the village church, at Minehead, with his effigy in long robes. 

Foss tells us that he died about 1267, as in that year his judicial 
duties evidently terminated. He will always be known by the name 
of Bracton, but his true name was Bratton, or perhaps Bretton, as is 
shown by entries of his name on various rolls. The claim that he 
studied at Oxford, where he took his degree of Doctor of Laws, and 
where he lectured on the canon law, is apparently unfounded. 

We do find that in 1245 he was an itinerant judge and from 1248 
until his death he was a judge of assize for the southwestern counties, 
during a part of which time he heard pleas before the King, but there 
is nothing to show that he ever became chief justiciary of England. 


‘DE LEGIBUS ET CONSUETUDINIBUS ANGLIZ.’’ 


His fame rests on his treatise, the “De Legibus,” so-called, which 
has been characterized by one writer as “the crown and flower of 
English mediaeval jurisprudence,” and by another as the “great orna- 
ment of the reign of Henry III.” This treatise was written at some 
time between 1240 and 1256, after which date he apparently did no 
serious work on it, though he may have added an occasional note or 
case. As a judge of assize he was undoubtedly very busy traveling 
from place to place in his jurisdiction as occasion required. He must 
have done a vast deal of preliminary work. The manuscript discov- 
ered in 1884, which has since been edited and published as “Bracton’s 
Note Book,” must have been a part of that preliminary work. The 
actual work must have been done during the intervals when he was 
not holding court. The progress must have been slow and much time 
must have been spent in examining rolls and writs and consulting 
such treatises as were at his command. The exact date is immaterial. 

Bracton never saw his work in print. He left it in manuscript, 
which was copied again and again, with the result that there are 
many differences in the text of the various copies. Just which one 
is the original cannot be stated conclusively, though the Digby MS. 
in the Bodleian Library seems to come nearer to Bracton’s own auto- 
graph than any other. 
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The first edition was printed as a folio by Tottell in 1569, and is 
said to be full of gross errors. 

The second edition was printed in 1640, in quarto. In printing 
this some pains, the preface states, were taken to correct and improve 
the text, by collating it with various manuscripts. This was appar- 
ently not carefully done, as at that time several manuscripts were 
accessible that were more correct than the printed second edition. 

The “Law Magazine and Review” for August, 1872, contained, 
under the heading, “A Plea for a New Print of Bracton,” an article 
dwelling strongly on the fact that there was no reliable text of the 
chief mediaeval treatise on English law. Since then the Twiss edition 
has appeared in six bulky volumes, presumed to contain the original 
text with a translation, side by side. “Of the present ‘standard edition’ 
of Bracton, it is difficult for any one who has worked with it to speak 
with patience. It was undertaken as part of the Rolls Series, a na- 
tional work; a presumably learned and certainly titled editor pur- 
ported to have labored at it; and the result is merely a reprint of 
Tottell’s edition with nearly all the old corruptions, a few misprints, 
and many new and ingenious mistranslations.” Another reviewer 
sarcastically remarks that “the result has been the production of 
something rarely equaled in the history of learning.” It is hoped 
“that the failure of the Rolls edition will not deter English scholars 
from the arduous task of preparing another one more worthy of the 
great thirteenth-century lawyer,” as “there is yet no edition of his 
work which can be considered as even moderately reliable.” 

Reeves tells us that the treatise is a finished and systematic per- 
formance, giving a complete view of the law, in all its titles, as it 
stood at the time it was written. This statement is incorrect. Bracton 
undoubtedly intended to write a complete treatise on the laws of Eng- 
land, but he leaves off in the middle of the discussion of the writ of 
right. It consists of 450 or more folios. After a brief introduction, 
it treats of the law of persons, the law of things, of actions, jurisdic- 
tion, pleas of the crown and of various writs. In it we see two great 
typical traits of English law, its dependence on writs and on decided 
cases. Wherever possible Bracton cites or comments on cases taken 
from the Rolls, there being then no reports, and in this respect was 
in advance of the writers of his time. 


BRACTION AND THE ROMAN LAW. 


The treatise is written in a style both clean and expressive, though 
not always polished. This must be attributed to his acquaintance 
with the writings of the Roman lawyers, from whom “he adopted 
greater helps than the language in which they wrote.” Later writers 
have sought to discredit Bracton as an authority on English law. 
Maine, in his work on “Ancient Law,” says that it is “one of the most 
hopeless enigmas in the history of jurisprudence that an English 
writer of the time of Henry III should have been able to put off on 
his countryman, as a compendium of pure English law, a treatise of 
which the entire form and a third of the contents were directly bor- 
rowed from the ‘Corpus Juris.’ ” 
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Reeves, on the other hand, claims that the passages excepted to, 
if put together, would perhaps not fill three whole pages, and seem to 
be alluded to for illustration and not as an authority. 

The opinion of a student of the Roman law would seem to be 
worthy of respect. Scrutton has gone into this carefully and thor- 
oughly, and he sums up the matter clearly. He divides Bracton’s 
work into three parts :— 

I. The part in which Azo, the Institutes, or the Digest, is copied 
with almost verbal accuracy, and covers some twenty-five folios. The 
matter taken is in several places modified to represent the law of 
England and frequent omissions of unsuitable parts show an intelli- 
gent copying. 

II. The part where Roman principles are the framework, with 
large masses of English matter moulded on them. Embedded in the 
English matter are some unacknowledged citations from the Roman 
law, but they are not very frequent or of great importance. ‘Some- 
times their only effect is to give form to English matter. 

III. The remainder of the work shows very slight, if any, traces 
of Roman influences. About two-thirds of the work is of this char- 
acter, English in its matter with some slight traces of scholastic form. 

Roman law was as much the special creation of the lawyer as 
our common law is the creation of the judge, in other words the 
former was a system of reasoning, while the latter is one of precedent. 
Bracton was well acquainted with the Roman law, then well settled, 
and was dealing with a system till then lacking in form and precision, 
and well might he adopt the form of the old system, in order to give 
expression to the new system he was helping to create. 

“Whoever claims that Bracton was never regarded as an authority 
on English law,” Thayer says, “we know makes a shallow and ignor- 
ant remark, that the sober Reeves was much nearer right when, in 
composing his ‘History of the English Law,’ he praised Bracton so 
highly and adopted him as the basis of all legal learning.” 


BLACKSTONE 


Five hundred years after Bracton wrote the “De Legibus,” Black- 
stone published his Commentaries, the second great work referred to 
in our Opening paragraph. 

Sir William Blackstone was born in London on July 10, 1723. 
His father having died before his birth, his education was provided for 
by an uncle. At the age of fifteen he went to Oxford. In November, 
1741, being then eighteen, he became a member of the Middle Temple, 
and was called to the Bar on November 28, 1746. At the Bar he at 
first failed to attract notice or to acquire practice. In 1753 he went 
to Oxford, where he delivered a series of lectures on the law of Eng- 
land. In 1758, he was appointed the first Vinerian professor of Eng- 
lish Law at the University of Oxford, filling the chair endowed by the 
author of Viner’s Abridgment. The first case of any interest in which 
he appeared was that of Robinson v. Bland, in Trinity Term, 1760. 
He entered the House of Commons in 1768. On February 9, 1770, he 
became a judge of the Common Pleas, but on the 16th of the same 
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month rose to the King’s Bench, but retired again to the Common 
Pleas on June 22, of the same year. He remained on the Bench until 
his death, on February 14, 1780, at the age of fifty-seven. 


THE COMMENTARIES. 


The fame of Blackstone rests entirely on his “Commentaries.” 
His reputation as a pleader or judge was not such as to outlive him, 
though our biographer states that this judgment in the case of Perrin 
v. Blake (1 W. BI. 672) “is one of the most valuable pieces of legal 
reasoning on record.” 

The first edition of the ”"Commentaries” was published in quarto 
form from 1765 to 1769. They passed through eight editions during 
the author’s life. The last edition was the 23d, by Stewart, published 
in 1854. There have been American editions by Tucker, Reed, Wen- 
dell, Sharswood, Cooley, Hammond and, last and best of them all, 
the admirable edition of Lewis, published in 1898. 

While the “Commentaries” were not published until 1765, their 
form and scope must have been in the author’s mind when he prepared 
his first lectures, for it was in 1754, before he was appointed Vinerian 
professor, that he published an Analysis of the Laws of England, as 
a guide to those who had attended his lectures. This work, which 
ran through six editions, has been styled the “Genesis of Blackstone.” 

In 15 Leg. Bib. n. s., can be found a bibliography of the various 
editions, prepared by that eminent authority on legal literature, Mr. 
Charles C. Soule. It may be interesting to note that since this bibli- 
ography was published but five other editions have been discovered, 
of which two were pirated editions. As yet there has been no ex- 
planation of the confusion in the numbering of the editions from the 
early part of the nineteenth century. 

The opinions on the merit of the work differ widely. One writer 
tells us that “like a bee among the flowers, Blackstone has extracted 
the sweet essence of all former writers, and left their grosser matter. 
We find in the ‘Commentaries’ the copious learning of Coke, the 
methodical arrangement of Hale, Gilbert and Foster, combined with 
the smooth and pleasing style of Addison and Pope. The publication 
of them formed an era in legal literature.” Another states that as 
long as he confined himself to the accurate statement of what had 
been buried in the cumbrous language of lawyers like Littleton, he 
was unsurpassed, but was not qualified to explain the reasons for the 
law, its merits and defects. The method was unscientific, and not 
original. 

“Notwithstanding its defects, the positive merits of the work— 
its systematic character, its comprehensiveness, the accuracy of its 
exposition, and the dignity and charm of its style—have made it the 
best known, and in many respects the most influential, treatise in 
English law.” 

The publication of the “Commentaries” certainly did mark an 
era in law literature. Even now it cannot be said that their purpose 
has been served, because of the alterations necessary to adapt them 
to the present state of the law. The underlying principles of the law 
have not changed since Blackstone wrote. The change has been in 
the application of those principles to modern conditions. There is 
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probably no better means of learning about this gradual development 
than in the study of the various editions of the “Commentaries” from 
the first to the last, and continuing through the “Commentaries,” 
founded on Blackstone, by Stephen, the first edition of which was 
published from 1841 to 1845, and the last, the 15th, in 1908. With this 
idea in view, the Harvard Law Library and the Yale Law Library 
have made practically complete collections, not only of the authorized 
and pirated editions, but also of the abridgments, and works founded 
on Blackstone. Most of the other law schools have collections more 
or less complete. 

In 1882, Professor Ewell made an abridgment by eliminating 
nearly everything but the bare principles, adding no original matter. 
It has been necessary to run off nineteen impressions of this little 
book, and it is selling today more readily than when it was first pub- 
lished. Thus it will be seen that the student of today is building his 
knowledge of the law on the foundation of Blackstone. 


In giving the highest places to Bracton and Blackstone, we have 
not forgotten Glanville, Fleta, Littleton, Fearne or Hale. The greatest 
name to pass over was Coke. John Marshall Gest, under the title of 
the “Writings of Sir Edward Coke,” in the “Yale Law Journal,” for 
May, 1909, tells of the merits of this great master of the English law. 
We agree with him when he says that Coke was “a judge of perfect 
purity, a patriotic and independent statesman and a’ man of upright 
life.” He did more than any one before him to place the common law 
on its firm foundation, but he ‘based his conclusions on Bracton’s state- 
ment of the law, and followed his methods. We doubt if Coke had 
“more influence on the law than any other law writer—certainly in 
England—who ever lived!” His influence was not as permanent or 
far reaching as that of our leaders, but he must be considered as the 
greatest of the lesser legal lights. 

Bracton was the father of the common law system, but he was 
not the creator of the common law. We have said that the Roman 
law was the special creation of the lawyer, as the common law is the 
creation of the judge. Can we not say that the Roman law system 
grew out of the code of rules prescribed by the sovereign for the gov- 
ernment of his subjects, while the common law system developed 
from those regulations formulated by the people for their own ob- 
servance and for the government of their sovereign? 

The Anglo-Saxons had developed a system of their own before 
they were conquered by the Normans, but so great was their force 
of character that they soon absorbed the Normans, adopting such of 
their characteristics as were good and rejecting the rest. They could 
not accept complaisantly their system of jurisprudence, though they 
did adopt such features of it as were better than their own. 

Bracton was the originator of that distinctive feature of the 
common law system, the dependence on decided cases as precedents. 
Out of this method grew the doctrine of stare decisis. Because of this 
maxim we are blessed, or cursed, with the vast accumulations in our 
libraries of the volumes of reported decisions. Nor are we satisfied 
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with the printed opinions of our own judges, but must collect those 
of Great Britain, and those of other lands beyond the seas, wherever 
the common law system prevails. 

At the opening of this twentieth century, because of our blind 
devotion to precedent, we hear the criticism that in the practice of 
law,—in our own country at least,—we aim not to establish substan- 
tial justice between the parties to an action, but to play the game 
according to the rules, to observe the forms regardless of inherent 
rights ; that the court is no longer a dispenser of justice, but an umpire 
in the professional game played by the opposing counsel. 

Such has been the far-reaching influence of Bracton on the com- 
mon law system. 

The influence of Blackstone extends in an entirely different direc- 
tion. He made the study of the law popular. Before he gave his 
first lectures the law was studied only by those who were to take up its 
practice as a profession. From the beginning, we are told, his lec- 
tures “were attended by a very crowded class of young men of the 
first families, characters and hopes.” Upon the publication of the 
“Commentaries,” written in his comprehensive style, his following 
became greater. If Blackstone had not written, Stephen would prob- 
ably not have written his “Commentaries,” which are now so popular 
and, in England, have so largely superseded Blackstone; nor would 
Kent have written his “Commentaries” on American law, at least in 
the style which he adopted, and which have largely become, in our 
own country, the first books of the law. The making of the study 
of the law popular, and comparatively easy, has resulted in the gath- 
ering together of that vast army of legal practitioners, which can 
exert so great an influence in the affairs of life. Indirectly this can be 
traced to Blackstone’s influence. His name will be as intimately con- 
nected with the common law, so long as that system shall endure, as 
is the name of Justinian with the civil law.— The Green Bag. 





In Re ESTATE OF MARY R. BENNETT. 


(N. J. Prerogative Court, June, 1909). 


Counsel Fee—Exceptions to Executors’ Accounting—Power of Court to Award Counsel Fees 
to Exceptant. 


On appeal from an order of the Union County Orphans’ Court, 
wherein the opinion of Atwater, J., was published in this Journal. 
(31 N. J. L. J. 88.) 

There were exceptions to the executor’s account containing a 
charge of $500 paid to counsel on the contest over the executors’ 
former accounting and also upon an application for an allowance of 
$500 to the exceptant for further counsel fees in that contest. Some 
of the exceptions were sustained and some overruled. 

The two principal questions involved were whether the executors 
should be allowed counsel fees upon exceptions by which their account 
had been surcharged, and, secondly, whether the court had power to 
allow counsel fees to the exceptants on an accounting. The decision 
was that they had paid their counsel, although the payment had been 
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made subject to the approval of the court, and also that the court had 
power to allow counsel fees to the exceptants and that $500 was a 
proper fee in the case. 

On the appeal, Mr. Foster M. Voorhees, for the executors, insisted 
that the power of the court to allow counsel fees depended on the 
statute, Section 196, of the Orphans’ Court Act of 1898; that under 
this statute the court may only adjudge which party shall pay costs 
and expenses of the litigation and apportion and determine the costs 
which are to be paid by either party; and that neither this act nor 
any other act gives power to the court to order costs out of the estate 
to the exceptants on account. He insisted, also, that the costs and 
expenses did not include counsel fees. He referred to cases in which 
counsel fees had been allowed to exceptants, but insisted that they 
were contrary to the statute and had not the sanction of the Court of 
Errors and Appeals. 

Mr. Edward Q. Keasbey, for the exceptants, insisted that the 
practice of allowing costs and counsel fees out of the estate is entirely 
independent of the statute and was exercised long before the statute 
was enacted, not only on probate of wills, but also in litigated cases 
in the Orphans’ Court. He said there was no statute authorizing the 
payment of costs out of the estate until the Revision of 1874, Orphans’ 
Court practice, page 169, and no provision except for costs of surro- 
gates, for which execution was to be issued until 1820. He referred 
to cases in which counsel fees had been allowed to exceptants as well 


as to executors from another date. Liddel v. McVickar, 6 Hals. 44; 
Kingsland v. Soudder, 9 Stew. 284; Wolf’s case, 7 Stew. 233; Bonny 
v. Haydock, 13 Stew. 513; Brewster v. Demarest, 3 Dick:; Fluck 
v. Lake, 9 Dick. 638. 

The judgment of Atwater, J., was affirmed by the Chancellor 
without opinion. 





RODBERG v. LAMAOHINSEY. 


(N. J. Chancery Court, 1909.) 


Contempt Proceedings. — In dered to be done. 
equity, committal is the proper The modern practice in con- 
remedy for doing a prohibited act, tempt proceedings in Court of 
and attachment the proper remedy Chancery considered. 
for neglecting to do some act or- 


On motion for writ of attachment for contempt. 


Mr. F. W. Fort, for complainant, signed the bill filed in the cause, 
but no solicitor argued the matter adjudged by the vice-chancellor. 


[ MEMORANDA. ] 


HOWELL, V.C.: In this case an injunction was issued to en- 
join the defendant from violating a covenant which he had made in 
restraint of trade. The writ was served upon him personally and 
in accordance with the practice. Shortly thereafter complaint was 
made to the court that he had violated the command of the writ, and 
an order was entered requiring him to show cause why he should 
not be adjudged guilty of contempt. Counsel appeared for him on 
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this hearing and he was adjudged to have violated the mandate of 
the writ and, by way of punishment, to pay the costs of the proceed- 
ing. The proceeding took place wholly before one of the Vice Chan- 
cellors, and the defendant in open court waived any right that he 
might have had to have the matter reheard by the Chancellor in per- 
son. Certified copies of the order making this adjudication and of 
the taxed costs in pursuance thereof were served personally on the 
defendant and he has hitherto neglected and refused to pay the same. 
Application is now made to attach him for contempt in neglecting 
and refusing to pay costs, and the question arises whether the pro- 
ceeding should be by attachment or by an order committing him to 
prison. These two methods of proceeding in contempt cases have 
subsisted side by side in our equity practice for many years. Gen- 
erally speaking, the proceeding has been by way of order to show 
cause to such an extent that proceedings by way of attachment are 
very little resorted to, and the old proceeding by committal almost 
entirely forgotten. 

Sir George Jessel, in Sprunt v. Pugh (1878), 7 C. D. 567, says 
that for most practical purposes the former distinction between at- 
tachment and committal has been abolished, and in Reg. v. County 
Court Judge (1888) 36 W.R. 476, Mr. Justice Wills said that there 
was no practical difference between committal and attachment; “one 
was enforced by the tipstaff of the court and the other by the sheriff, 
that is all the distinction, and it comes to little, if anything.” 

I do not find any case in our state in which the distinction is 
pointed out or recognized. In certain cases it may be very important 
to differentiate between attachment and committal for the reason 
that there is an inherent difference in the preliminary and other pro- 
ceedings. In the case of an attachment out of Chancery the writ may 
issue on proper proofs without notice to the respondent (provided 
he has been served with subpoena), although the court may in its 
discretion require notice. The writ is bailable. It is always executed 
by the sheriff and is directed to the sheriff of that county in which 
the respondent is, and must include all parties liable to the attachment 
who are in that same county. The sheriff or his officer may break 
into the dwelling house of the respondent to execute the writ. The 
subsequent proceedings appear by rules 133, etc.; they end in a war- 
rant for commitment. 

The ordinary proceeding by commital had none of these formal- 
ities. It was begun under the old practice by taking an order upon 
proper affidavits directing that the respondent stand committed for 
his contempt, specifying the nature of it, unless he should at a time 
and place named appear before the court and purge himself of the 
charge. This order was served personally on the alleged contemner, 
and if at the return day he did not make sufficient answer the order 
was merely made absolute and the respondent was imprisoned or fined 
according to its terms. If the accused appeared he was heard in any 
way that suited the convenience of the court; by an examination 
ore tenus, upon affidavits, or by propounding interrogatories. If he 
denied the contempt the court either for itself or by reference to a 
Master ascertained the fact upon the proof, either party examining wit- 
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nesses ‘by affidavit or otherwise. U. S. v. Anon. 21 F.R. 761. The 
order of committal was a final order and was not bailable; it might 
be executed by the sheriff of the county or by the sergeant-at-arms 
or one of the ushers of the court who might be appointed pro hac vice. 

The apparent dissimilarity between these proceedings leads to an 
inquiry into their origin and whether after all there is such a substan- 
tial difference as to make it necessary to follow the one or the other 
in any particular case. The question has been examined by the Eng- 
lish Chancery Division in recent years and the conclusion reached 
that there formerly was a distinction there between the two which 
was material in certain classes of cases. In Callow v. Young (1887) 
56 L.J. Ch. 690, there was a motion for leave to issue an attachment 
against the defendant for his contempt in disobeying an order made 
on a motion for an interim injunction which forbade the defendant 
to carry on a certain business. It was objected that the proper pro- 
ceeding was not ‘by attachment but by committal, concerning which 
Mr. Justice Chitty says: “Under the old practice, as well as under 
the present practice, in order to obtain an order for committal notice 
of motion must be served on the respondent, but under the old prac- 
tice it was not necessary to serve notice of motion for attachment. 
Attachment issued at the instance of the party aggrieved and at his 
own risk. But since the Judicature Acts the old practice has been 
altered, owing probably to the abolition of imprisonment for debt 
and to abuses arising from it. The rule now is that notice of motion 
must be served on the party sought to be attached. In this respect, 
therefore, attachment and committal stand on the same footing, for 
neither can be obtained without notice of motion. The former distinc- 
tion between committal and attachment was this: Committal was the 
proper remedy for doing a prohibited act and attachment was the 
proper remedy for neglecting to do some act ordered to be done.” 

The practice was likewise examined by the Court of Appeals in 
the case of Evans v. Noton (1893) 1 Ch. 252, 62 L.J. Ch. 413, where 
it was held that an order for a writ of attachment might be made 
without notice personally served on the respondent. 

In D. v. A. & Co. (1900) 69 L.J. Ch. 382, it was held that notice of 
motion for committal must be personally served, and as to the distinc- 
tion between the two proceedings Mr. Justice Cozens-Hardy says: 
“According to the old law an order of the court for the committal of 
the defendant was the proper remedy for the breach of an order to 
abstain from doing a certain thing. On the other hand, the non-com- 
pliance with an order to do a certain thing was punished by attach- 
ment which was issued at the instance of the party aggrieved and at 
his own risk. The applicant had to prove personal service of the order 
on the party required to do the act, and also that default thas been 
made. On production of the order and on proof to the satisfaction of 
the proper officer that there had been due service and default made 
the writ issued.” See also Harvey v. Harvey, 26 Ch. 654. The result 
of these cases seems to be in full accord with the decision of Lord 
Eldon in Angerstein v. Hunt (1801) 6 Ves. 468; and Ellerton v. Thirsk 
(1820) 1 Jac. & W. 376. See also Worcester v. Truman, 1 McLean 484. 

There is a memorandum as to the practice upon committal and 
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attachment prepared by Mr. Lavie, one of the registrars of the Su- 
preme court, which is printed as a note to the case of Evans v. Noton 
supra, and which was specially approved by the judges in that case. 
In this note the writer declares the practice before the Judicature Act 
to have been this: “A man was committed for doing what he ought 
not to do, and attached for not doing what he was ordered to do.” 

In England this distinction is now to a great extent perhaps 
wholly, done away with by recent Orders regulating the practice and 
requiring notice to the respondent of the commencement of either pro- 
ceeding. Inasmuch as the attachment may issue in this state without 
notice, it would seem that the distinction is not wholly abrogated here. 

Latterly the greater proportion of the contempt proceedings in 
Chancery in this state have been commenced by entering an order to 
show cause why the respondent should not ‘be adjudged guilty of con- 
tempt, and upon this simple proceeding all the questions are adjudi- 
cated. Judge Hammond of the Federal Bench in the case of U. S. v. 
Anon, 21 F.R. 761, thus states the modern practice in the federal 
courts; after stating the old procedure he says: “But this method 
of procedure has, in modern practice, and since our federal equity 
rules were promulgated, fallen somewhat into desuetude, and has been 
superseded by substituting for an order of commitment nisi a rule 
to show cause why the party should not be committed. This rule to 
show cause why an attachment should not issue, or an order of com- 
mitment be made, was a familiar one to both courts of law and equity, 
and was used where the evidence was not before the court as a mode 
of preliminary inquiry to determine whether any proceedings in con- 
tempt should be taken. It was, however, very conveniently converted 
into a procedure for determining the whole matter on its merits, and 
the court having the party before it proceeded, without technical prac- 
tice, to try the entire question on this preliminary inquiry. Hence 
the answer of the respondent to such a rule in a court of law came 
to have the same effect as his answer to interrogatories in more 
regular practice. But no more in this modern practice than in that 
which is more technical can the respondent’s answer be given that 
effect in a court of equity.” 

The substitution of the order to show cause for the old order of 
committal so learnedly discussed by Judge Hammond in that case, 
seems to have been made in this court. 

To illustrate the extent to which the distinction between the two 
methods of procedure has been disregarded in this court I will cite 
two cases, Fraas v. Barlement, 10 C.E. Gr. 84, and Thorpp v. Field, 10 
C.E. Gr. 166, both heard at May term, 1874, and both being applica- 
tions to punish defendants for the violation of injunctions. In the 
first case the court was moved to issue an attachment, in the other 
for an order to show cause why the defendant should not be com- 
mitted for his contempt. In neither case was any question made as 
to the procedure. Many other cases may be cited from our reports 
showing an utter neglect to observe the distinction which now appears 
to have been in the English practice. 

The statutes—Sections 69 and 82 of the Chancery Act of 1902— 
P.L. 1902, p. 510, do not affect the practice or point out any particular 
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course which must be taken at all events. Section 69 authorizes the 
Chancellor (“he may”) on motion supported by proof to issue an at- 
tachment against any person charged with disobedience to any in- 
junction, and prescribes penalty. Section 82, which has remained in 
the statute unchanged since 1799 (Pat. L. 434) gives the court power 
to enforce obedience to its process, rules and orders by the imposition 
of a fine of not over fifty dollars and imprisonment until the mandate 
be obeyed and the fine paid. These statutes leave the compulsory pro- 
cedure untouched. If they make any change whatever it is to allow 
an attachment to be issued at the discretion of the court instead of an 
order for committal or an order to show cause in the one case of the 
violation of an injunction. 

The difference between the order of committal under the old 
practice and the order to show cause under the more modern methods 
is one of mere form. The order of committal was in form an order 
for the incarceration of the respondent unless he showed cause against 
it at a future time and at a specified place. It will be noted that this 
order is an adjudication nisi. The modern order to show cause calls 
upon the respondent to appear at a future time and at a specified place 
then and there to show cause why he should not be adjudged guilty 
of contempt. The hearing in either case is the same; the final result 
is the same, and it would thus appear that there is no substantial 
difference between them. 

Following out the distinction between the proceeding by way of 
attachment and the proceeding by way of order to show cause in 
the case at Bar, it appears that the respondent is now guilty of a double 
contempt. First, he did what he was commanded not to do, and so 
became liable for an order for committal or an order to show cause, 
although on the adjudication against him he was merely required to 
pay costs by way of penalty. Next, he refused to do what he was 
commanded to do, viz.: to pay costs, for which he is liable to be 
attached according to the practice now being discussed. The first 
adjudication does not seem to have impressed itself upon the mind 
of the respondent; I will advise an order that an attachment issue 
against him forthwith under and by virtue of which he may be at 
once arrested and made to understand that the breach of the injunc- 
tion is followed by unpleasant consequences. 

It will be observed that the foregoing discussion relates only to 
the practice in equity causes. There always was a difference between 
contempt proceedings in the Court of Chancery and the similar pro- 
ceeding in the common law courts. 

Sir William Blackstone, 4 Com. 286, states that if the judges upon 
the affidavit see sufficient ground to suspect that a contempt has been 
committed they may either make a rule on the suspected party to show 
cause why an attachment should not issue against him, or, in very 
flagrant cases, the attachment might issue in the first instance. But 
there was this great and fundamental distinction. Upon the submis- 
sion of interrogatories it became the duty of the defendant to answer, 
and if he upon his oath denied the contempt he was discharged and 
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the complaining party was left to his ordinary common law remedies. 
Whether this practice still prevails in our common law jurisdiction it 
is unnecessary to decide. 





GRISCOM-SPENCER CO. v. MECHANICS INSURANOB CO. 
(N. J. Supreme Court, Hudson Circuit, Feb. 25, 1909. ) 
Insurance Policy—Surrender, Cancellation and Substitution of Policy—Re- Insurance. 
On Contract. 


Messrs. Vreeland, King, Wilson & Lindabury (C. Franklin Wilson 
and William S. Maddox, of counsel) for plaintiff. 


Mr. Peter Backes for defendant. 


SPEER, C. J.: This case is tried before me, by consent of the 
parties, without a jury, upon an agreed state of facts which is annexed 
hereto. Upon these facts and the inferences to be legitimately drawn 
therefrom this case is to be determined. 

The legal issue which emerges from these facts is a very plain 
and simple one and depends for its correct solution upon an inference 
of fact to be drawn by the court from the facts above stipulated. In- 
deed I think it is not putting the matter too strongly to say that the 
sole issue in the cause is one of fact and that the parties are prac- 
tically agreed upon the law. Defendant contends that “plaintiff, by 
its own acts, has released the defendant from its liability upon the 
insurance policy in suit.” To state defendant’s contention in another 
way, but still in its own words, “and in this case every act of the 
plaintiff, to wit, re-insurance, proof of loss, insurance in excess of in- 
surable value of property, is an admission of such waiver (i. e. the 
requirements of time) and a consent to have a new policy substituted 
in the place and stead of the policy of this defendant.” The rationale 
of defendant’s position is that plaintiff’s acts amounted in law to a sur- 
render of defendant’s policy, or to a cancellation thereof, and the 
acceptance of another policy as a substitute for the cancelled insur- 
ance, and that this cancellation took effect at once though the five 
days mentioned in the notice of cancellation had then not yet expired. 
Plaintiff’s contention, on the other hand, is that no surrender by the 
plaintiff to the defendant of the policy of insurance issued by the 
defendant and no substitution of the Camden policy therefor and no 
cancellation thereof took place during the five days mentioned in the 
notice of cancellation. 

This is the clear-cut issue between the parties and is the pivotal 
point in the case. Several subordinate questions have been started 
which I will dispose of later on, but I shall now address myself to 
the determination of this main question. I repeat that it is rather a 
question of fact than one of law, or at best a question of mixed law 
and fact. The solution of the questions of surrender, cancellation and 
substitution depends upon the intent of the parties performing the 
acts from which those results are alleged to flow. That both parties 
to this action regard the purpose or intent with which those acts were 
done as a controlling circumstance in the decision of this case and 
as being a question of fact is manifest from the fact that each ex- 
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pressly requests the court to find that purpose or intent favorably to 
its contention. At base the question is one of waiver by plaintiff of 
a part of the time limited in the notice of cancellation and is so treated 
by defendant’s counsel in his very learned brief, and in the cases there- 
in cited: Larson v. Thuringen American Ins. Co., 208 IIl., p. 166, 
70 N.E. 31; Arnfeld v. Guardian Assurance Co., 172 Pa. St. p. 605, 34 
Atl. 580, both to the effect that, in such a case, insured may waive the 
requirements of time. Now by force of the policy itself and by the lan- 
guage of the notice of cancellation plaintiff was entitled to have the said 
policy remain in force until the expiration of the five days limited 
in the notice of cancellation. That, as matter of law, plaintiff might 
waive that right cannot be denied. That the plaintiff did not neces- 
sarily, by taking out other insurance, ipso facto, waive its rights and 
surrender the policy in question, is quite as undeniable. It might waive 
its rights and surrender the policy, but whether it did or not depended 
upon its intention, for intention is the key-stone of the arch of the 
doctrine of waiver. The cancellation or surrender was a matter of 
defense and therefore the burden of proof was on the defendant to 
show such intent. Its existence was matter of fact to be determined 
by the jury—in this case by the court sitting as a jury. Proof of 
it would have to be clear and satisfactory, for it tended to forfeiture. 
See Lattan v. Royal Ins. Co., 16 Vroom, 458; Graham v. Security 
Mutual Life Ins. Co., 43 Vroom, 298. And see especially Clark v. 
West, 86 N.E. 5, in the New York Court of Appeals, where Verner, 
J. says, “The cases which present the most familiar phases of the doc- 
trine of waiver are those which have arisen out of litigation over in- 
surance policies where the defendants have claimed a forfeiture be- 
cause of the breach of some condition in the contract (citing cases) 
but it is a doctrine of general application which is confined to no 
particular class of cases. A ‘waiver’ has been defined to be the ‘inten- 
tional relinquishment of a known right.’ It is voluntary and implies 
an election to dispense with something of value, or forego some ad- 
vantage which the party waiving it might at its option have demanded 
or insisted upon.” 

The same doctrine, in a case very closely similar to the one sub 
judice, is plainly implied in Snyder v. Commercial Union Assur- 
ance Co., 38 Vroom 7, for Mr. Justice Swayze there takes pains to 
state, as one of the grounds of his decision, that “Rommel and Snyder 
both understood that the new policy was to take the place of the 
Glens Falls policy, and Snyder made a pencil endorsement upon the 
policy in suit to that effect.” And in the case of Arnfeld v. Guardian 
Assurance Co., 172 Pa. St. 605, much relied on by defendant in its 
brief the agent of the insured and the agent of the company by ex- 
press words which are quoted in the opinion, not only consented, but 
expressly agreed to relieve the Guardian Company, in view of the 
issue of another policy by a different company. In that case a five 
days notice of cancellation was given to the broker of the assured, 
who said he would replace the policy as soon as possible. Within two 
days he took out a new policy in another company. He so informed 
the agent of the defendant who said: “It is distinctly understood the 
Guardian is relieved.” To which the broker replied: “The Guardian 
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is relieved.’ Nothing further was done. The next day (the third 
after the notice of cancellation) the fire took place. The company 
which issued the new policy paid. It was held that the plaintiff 
could not recover. That the evidence showed that it was the intention 
of all parties that the second company should be substituted for the 
first, and that the plaintiffs did not intend to increase their line of 
insurance. This was clearly a correct application of the doctrine of 
waiver as above defined. It was clearly “the intentional relinquish- 
ment of a known right.” Waiver requires no consideration to sup- 
port it, nor any prejudice or injury to the other party. Kiernan v. 
Ins. Co. 150 N. Y. 190, 44 N.E. 698. Intention to relinquish and 
knowledge of the right are all that are required. All the cases cited 
on defendant’s brief will be found to fall under one or the other of 
two classes: (1) Where the agent had no authority to increase the 
amount of insurance. (2) Where intention to waive was found to 
exist as a fact. 

Having thus outlined the issue I shall proceed to consider and 
determine whether (1) the agents had authority to increase the amount 
of insurance, and (2) whether, as a fact, plaintiff intended to sur- 
render defendant’s policy and to waive its rights thereunder before 
the expiration of the five days limited in the notice of cancellation. 

(1) Did the agents, Frank & DuBois, have authority to increase 
the amount of insurance from $10,400 to $11,800 during the few days 
that would intervene between May 3, 1907, the date of the receipt of 
notice of cancellation and May 7, 1907, the date when, by its terms, 
the policy would be cancelled? On this point I can entertain no 
doubt whatever. I find and decide that Frank & DuBois did have 
such authority. This is clear, both from the language of the policy 
and from the agreed statement of facts. The rider attached to the 
policy (a copy of which is attached to the agreed statement of facts), 
gave a specific privilege “to effect other insurance.” This was clearly 
meant to release and waive the prohibition, contained in the body of 
the policy, against taking other insurafnce; for by that prohibition the 
policy would become absolutely void if the assured took out other 
insurance without the consent of the company. Now the sum of 
$10,400 is expressly designated in the rider as the amount then ex- 
isting. It is clear, therefore, that the privilege “to effect other in- 
surance” must mean insurance in addition to the total of $10,400 
named in the rider. By the settled rules of construction the provisions 
must be taken most strongly against the insurer, whose policy it is, 
and must be so construed as to avoid a forfeiture, if such result can be 
reached consistently with the intention of the parties as expressed. 
Giffey v. N. Y. C. Ins. Co., 100 N. Y. 417. (1) It cannot mean other 
insurance in substitution for defendant’s policy, for with such a 
situation defendant would have neither interest nor authority. When 
plaintiff’s policy in defendant’s company is surrendered defendant's 
liability and interest cease and it would be utterly inconsequential 
whether or with whom plaintiff took other insurance. (2) It cannot 
mean a privilege to effect other insurance up to $10,400 only for the 
very naming of that amount in the rider is the company’s consent to 
effect other insurance to that amount without affecting defendant’s 
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policy. All the clauses of the rider must be permitted to stand and 
given an effect if possible, ut res magis valeat quam pereat, Pitney v. 
Glens Falls Ins. Co., 65 N. Y. 6, 25, 26; Brown v. Cattaraugus Ins. Co., 
18 N. Y. 391; Stoge v. Home Ins. Co, 76 App. Div. 509. (3) There is, 
therefore, only one other possible meaning for the clause “to effect 
other insurance” to bear and that is “to effect other or additional in- 
surance.” This construction gives full effect to every phrase and 
clause of the rider, is in conformity to the rules of construction above 
indicated, avoids a forfeiture and resolves the ambiguity, if any there 
be, favorably to the insured and strictly against the insurer. Dilleber 
v. Home Insurance Co., 69 N. Y. 256, 263, 264. And this, therefore, 
is the construction which I adopt. That the agents had this authority 
is clear also from the agreed statement of facts. Paragraph 6 stipu- 
lates that “at all the times in question Frank & DuBois were general 
agents of the plaintiff and had authority to insure its property in such 
sum as in their judgment was necessary to afford the plaintiff proper 
protection against loss by fire. . . . They intended in taking the 
Camden policy to increase the amount of insurance from $10,400 to 
$11,800 during the few days that would intervene between May 3, 
1907, and May 7, 1907.” This is about as plain as language can make 
a thing. They were general agents, their authority was only limited 
by their judgment of the necessity of the insurance to afford plaintiff 
proper protection against loss by fire. (This of course means judg- 
ment honestly and reasonably exercised, but the burden of establish- 
ing dishonesty or unreasonableness is on defendant who has not at- 
tempted it.) And finally “they intended to increase the amount from 
$10,400 to $11,800,” a condition of mind which naturally and normally 
implies an exercise of judgment and a determination thereby that ad- 
ditional insurance to the amount of $1,400 was “necessary to afford 
plaintiff proper protection against fire.” I therefore, conclude and 
decide that Frank & DuBois were the general agents of plaintiff and 
had full authority from plaintiff and by the policy to increase the 
amount of plaintiff’s insurance from $10,400 to $11,800, during the 
time hereinbefore mentioned. 

(2) I am next to inquire and decide whether, as a fact, plaintiff 
intended to surrender defendant’s policy and to waive its rights there 
under before the expiration of the five days limited in the notice of 
cancellation? I can entertain no doubt on this subject either and I 
accordingly find and decide that plaintiff did not intend to surrender 
nor did it surrender defendant’s policy within the time last above 
mentioned; nor did plaintiff intend to, nor did it waive its rights 
thereunder before the expiration of the five days limited in the notice 
of cancellation; nor did plaintiff by its acts or otherwise during said 
last mentioned period release the defendant from its liability upon the 
insurance policy in suit; nor did plaintiff consent to the receipt of or 
actually receive, during said last mentioned time, a new policy in the 
place and stead of the said policy of defendant. I have arrived at this 
conclusion without hesitation or doubt and shall briefly indicate the 
grounds of my decision. First of all, Mr. Justice Depue, in Lattan 
v. Royal Ins. Co., supra, uses these words: “A party who seeks the 
advantage of the termination of a continuing contract before the period 
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limited for its duration, in compliance with a power to terminate con- 
tained in the contract, must show by proof that he complied with the 
conditions on which the power was exercisable, and that he did so at 
a period before his liability under the contract was incurred. The 
burden of making such proof, with respect to the termination of the 
policy issued by the Hibernia Company, rested upon the plaintiffs.” 
The burden of proof in this case was, therefore, on the defendant. It 
was the party who sought to take advantage of the fact that a continu- 
ing contract was terminated before the period limited for its duration, 
in compliance with a power to terminate contained in the contract. 
This defendant was obliged to establish by a preponderance of the 
proof. This right of the plaintiff to have the defendant bear the 
burden of the affirmative is a substantial one and not a mere matter 
of form. Bien v. Unger, 35 Vr. 59%. Now this case is not circum- 
stanced as is the ordinary case. The facts here are agreed upon; 
they are proof rather than evidence. They are all avouched by both 
sides to be true and perforce are accepted and found by me to be so. 
Consequently when it becomes necessary in the decision of the cause 
for me to say with what intent an act was done and I find it stipu- 
lated as a fact that it was done with a certain intent I am not at 
liberty to find that it was done with another or different intent than 
that stipulated. Of course, I am conversant with the distinction be- 
tween actual and constructive intent and am aware that frequently the 
law implies or imputes an intent different from that which the party 
actually entertained, but there is no room for the application of that 
doctrine in this case. Here, upon turning to the 6th paragraph of 
the agreed or stipulated statement of facts I find it expressly stipu- 
lated that Frank & DuBois, who had full authority so to do, “in- 
tended in taking the Camden policy to increase the amount of the 
insurance from $10,400 to $11,800 during the few days that would 
intervene between May 3, 1907, and May 7, 1907.” 

Now, as I have hereinbefore pointed out the crucial point in the 
question whether Frank & DuBois, acting for plaintiff, in taking out 
the $1,400 in the Camden Company intended to waive their rights 
under the defendant’s policy is the question of intention; did they 
intend to waive or not? And here, in the stipulation of the parties 
we have an explicit answer to that question. “They intended in 
taking the Camden policy to increase the amount of the insurance 
from $10,400 to $11,800” in other words, they intended “during the 
few days that would intervene between May 3, 1907, to May 7, 1907,” 
to retain and keep alive the liability of the defendant under its policy 
and not to waive plaintiff's rights under it. We next find the stipu- 
lation, in the same paragraph, saying “They (Frank & DuBois) did 
not report the Camden Insurance to the plaintiff until after the fire 
occurred when they did report it and their action in affecting that 
insurance was ratified by the plaintiff.” Let us read these stipulated 
facts in the light of two well settled rules of law: (1) Omnis rati- 
habitio retrotrahitur et mandato priori aequiparatur., Every ratifica- 
tion of an act already done has a retrospective effect, and is equal to 
a previous request to do it. (2) In order that there may be a ratifi- 
cation, a full knowledge of all the facts and circumstances attending 
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the transaction is essential. Gulick v. Grover, 4 Vroom, 463. This 
stipulation makes it perfectly clear, therefore, that plaintiff himself, in 
legal contemplation, commanded Frank & DuBois to take out addi- 
tional insurance in the Camden Company, and to keep alive his rights 
under the defendant‘s policy during the five days named in the notice 
of cancellation. That this must be so is clear when we reflect that “a 
full knowledge of the facts and circumstances attending the transac- 
tion” involves necessarily knowledge as to whether the new contract 
of insurance is additional or substitutionary. We next find it stipu- 
lated in Section 1, “The policy (the one in suit) is still in the possession 
of the plaintiff and was never surrendered.” This may mean that there 
has never been a manual tradition of it to defendant, or it may mean 
that it was never legally surrendered; it leaves the question open 
between physical and legal surrender. In the light of the rule that the 
burden rests upon defendant to show surrender this stipulation is sig- 
nificant. 

Now, what does defendant urge against this array of admitted 
facts? It says in its brief “and in this case every act of the plaintiff, 
to wit, re-insurance, proof of loss, insurance in excess of insurable 
value of the property, is an admission of such waiver, and a consent 
to have a new policy substituted in the place and stead of the policy 
of this defendant.” But it seems to me that in this case none of these 
facts is an admission of such waiver and consent. Technically there 
is no such thing as re-insurance in this case. Re-insurance is where 
the insurer re-insures its risk in another company. In this case the 
additional insurance was authorized by defendant’s policy, proof of 
loss was made in both companies, and the notion of insurance in ex- 
cess of insurable value is expressly denied by Section 5, of the agreed 
stipulation. Defendant, therefore, has utterly failed to bear the bur- 
den of proof, and the overwhelming weight of the proof is against it. 

I do not find any defect in the pleadings in this case, and, in- 
asmuch as the case has been fully heard on the merits, if I did, I 
should order the pleadings to be amended so as to comprehend the 
issues which were actually discussed and decided. Being, therefore, 
satisfied, and finding that Frank & DuBois had authority to place 
additional insurance; that they did place such additional insurance, 
and that they did not intend thereby to surrender the defendant’s 
policy which by the terms of the cancellation notice itself would not 
and did not cease to be binding “until noon of May 7, 1907,” and was 
never surrendered, I am constrained to and do find and order judgment 
in favor of plaintiff, pursuant to the stipulation (paragraph 4) for 
$1,068.94 with interest and costs. 





Where, under the statute which authorizes cities of the third class 
to impose a license tax upon “real estate agents,” the council of such 
a city enacts an ordinance imposing tax upon the business of “real 
estate,” and a real estate agent thereafter continues to conduct his 
business within said city without a license, and, in such business, 
makes a contract to find a buyer of real estate for a compensation, 
such ordinance is held, in Manker v. Tough (Kan.) 98 Pac. 792, 19 
L.R.A.(N.S.) 675, not to render the contract illegal and void. 
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STATE NOTES. 


It would seem that Ocean 
County has become the summer 
playground for a number of our 
judges. Chief Justice William S. 
Gummere summered at Point 
Pleasant; Supreme Court Justice 
Parker at Bay Head; Circuit 
Court Judge Frank T. Lloyd at 
Sea Side Park; former Supreme 
Court Justice Bennet Van Syckel 
at Mantoloking; former County 
Judges Howard Carrow of Cam- 
den and Joseph H. Gaskill of Bur- 
lington, at Sea Side Park; and 
Supreme Court Justice Minturn 
at Toms River. 

U. S. District Judge John Rell- 
stab returned from a _ pleasure 
trip abroad on August 2. Judge 
Rellstab sailed for Europe on 


July 9 and visited Holland, Ger- 
many and Switzerland, making 
a short and restful tour. 

At the annual dinner of the at- 
taches of the Essex county pros- 
ecutor’s office and their guests, 
held August 3, at the Hotel La- 


fayette, New York, Prosecutor 
Mott was presented with a dia- 
mond-studded watch charm, the 
event also marking the anniver- 
sary of his birth. The presenta- 
tion speech was made by Judge 
Ten Eyck. 

Assemblyman Edward T. 
Moore, of Passaic, who was seri- 
ously injured while performing 
volunteer duty at a fire in that 
place some time ago, has been 
discharged from the hospital ful- 
ly recovered. 

Mr. Wendell J. Wright, of 
Demarest, was appointed on Au- 
gust 11 by Governor Fort to be 
Prosecutor of Bergen county, suc- 
ceeding Mr. John S. Mackay, who 
had been temporarily appointed to 
take the place of the late Ernest 


Koester. Mr. Mackay had been 
Assistant Prosecutor for five 
years, and it was at first thought 
the prosecutorship would fall to 
him. Mr. Wright at the time of 
his appointment was a Judge for 
the Third District of Bergen 
county. Mr. Mackay was later 
made assistant prosecutor. 

Governor Fort on Sept. 7, after 
a conference with Senator Ed- 
mund W. Wakelee, appointed 
William M. Seufert as Judge of 
the First District Court of Ber- 
gen county, to succeed Wendell 
J. Wright, recently made Prose- 
cutor. Mr. Seufert was a mem- 
ber of the Bergen County Bar As- 
sociation, which drew up the law 
creating the new courts. 





ELECTION LAW DATES. 


The Secretary of State has sent 
out circulars giving information 
as to the dates when certain 
events are to occur under the 
election laws of the state. We 
present herewith such of them as 
will follow the issue of this num- 
ber of the Journal, believing they 
will be helpful for the purposes of 
reference. 


SEPTEMBER 27. 


Election booths made ready by 
municipal or township clerks. 

Municipal clerks or township 
clerks on the morning of this day 
shall deliver ballot boxes, etc., to 
election officers. 

The county board of elections 
may meet to fill any vacancy in 
election board. 


SEPTEMBER 28. 


Direct primary day, polls open 
1 in the afternoon to 9 at night. 

Registry boards sitting for the 
purpose of registering voters. 
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SEPTEMBER 29. 


Election clerks must post in 
conspicuous place in cities having 
over 80,000 inhabitants copy of 
the registry as made the day be- 
fore. 


OCTOBER 3 TO OCTOBER 25. 


Notices must be posted in at 
least five conspicuous places by 
town or township clerks of time, 
place and purposes of the coming 
election and offices to be filled. 


OCTOBER 5. 


Meeting of election boards of 
cities having over 30,000 inhabi- 
tants. Second meeting for revis- 
ing and correcting registers. 

OCTOBER 18. 


County board of elections may 
again meet to fill board of election 
vacancies. 

All county petitions naming 
candidates for county offices must 
be filed with county clerk. 

On or before this date Secre- 
tary of State shall certify to coun- 
ty clerks the names of candidates 
whose certificates or petitions 
have been filed in his office. 


OCTOBER 19. 


On this date boards of election 
in cities having over 30,000 shall 
hold their final meeting for cor- 
recting the registry. Time be- 
tween 1 in the afternoon and 9 
at night. 


OCTOBER 20). 


Complete register must be post- 
ed in cities having 30,000 inhabi- 
tants. 


OCTOBER 25. 

County boards of elections may 
meet to make appointments to 
vacancies to election boards. 

OCTOBER 26, 

On this date is to be the final 
meeting of boards of registry and 
election for places less than 30,000 


inhabitants for the purpose of cor- 
recting the register. On this date 
orders for official ballots may be 
given by duly qualified voters to 
the county clerk. 


OCTOBER 27. 


Judges of boards of election 
shall deliver to the county boards 
of elections all affidavits made be- 
fore them on the registering of 
voters and take a receipt for them. 
Copy of registry list in places hav- 
ing less than 30,000 must be de- 
livered at the same time. 


OCTOBER 28. 


Ballots printed by county 
clerks, and open for inspection by 
candidates or agents. 

All papers appointing agents or 
challengers must be filed before 
county boards of election. 

County boards of elections shall 
sit this date from 8 A. M. to 5 P. 
M. for the purpose of adding or 
erasing names from registry lists. 

OCTOBER 29. 


Ballots ready for delivering to 
those qualified to order them. 


OCTOBER 30. 


County clerks must deliver 
proper quantity of ballots and en- 
velopes to municipal or township 
clerks. 

County boards of elections 
holding final meeting from 8 A. 
M. to 5 P. M. 


NOVEMBER 1. 


Municipal and township clerks 
to deliver to election clerks bal- 
lots and envelopes. 

Election rooms must be fitted 
up. 

County board of elections may 
meet to fill any vacancies in elec- 
tion boards. 

Justice of the Supreme Court 
to hold the circuit open, and the 
county judge to sit to revise or 
correct registry list. 
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County boards of election to 
deliver to county clerks before 8 
in the forenoon all copies of the 
registers which were in their pos- 
session on the Saturday next pre- 
ceding said general election. 


NOVEMBER 2. 


Justice of the Supreme Court 
and Common Pleas judges to sit 
to inquire into legality of persons 
registered. 

Election day; polls open from 6 
A. M. to 7 P. M. 


NOVEMBER 3. 


Checked register and _ ballot 
boxes delivered to county clerk. 


NOVEMBER 8. 


County boards of election meet 
on this date at 12 o’clock, noon, at 
the court house to discharge their 
duties as a county board of can- 
vassers. 





FORTY-ONE SECONDS TO 175 
CASES. 


Judge Benjamin F. Jones, sit- 
ting in the First District court, of 
Newark, in the absence of Judge 
Malcolm MacLear, establisned a 
record at the reopening of that 
court on August 5, by disposing 
of 175 cases listed for trial in just 


two hours. The cases were dis- 
posed of at the average rate of 
one in about forty-one seconds. 
This rapidity of court action was 
made possible by the fact that 
none of the cases in the entire 
batch were contested, a _ fact 
which is singular in itself. 

The majority of cases on call 
were adjourned to future dates. 
In those that were brought to 
issue, however, judgments were 
given in thirty-two cases, in 
amounts ranging from $5 to 
$221.37, and aggregating a total 
of approximately $2,100. Five 
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cases were not moved, three were 
discontinued and two non-suits 
were granted. 





AMBRICAN BAR ASSOCIATION. 


Mr. Chas. F. Libby, of Portland, 
Me., was elected president of the 
American Bar Association on Au- 
gust 27, at the annual meeting 
held at Detroit, Mich. 

The other officers chosen are as 
follows: Secretary, George White- 
lock, Baltimore; treasurer, Fred 
E. Wadhams, Albany, N. Y.; 
members of the executive com- 
mittee, Charles H. Butler, Yonk- 
ers, N. Y.; W. O. Hart, New Or- 
leans; John Hinkley, Baltimore; 
R. W.. Breckenridge, Omaha; 
Lynn Helm, Los Angeles; secre- 
tary of the general council, Ar- 
thur Stuart, Baltimore. 





OBITUARIBS. 


EX-JUDGE LEWIS S. HYER. 


Former Lay Judge Lewis S. 
Hyer, one of the veteran newspa- 
per editors of New Jersey, died 
at his home in Rahway on August 
15, at the age of 70 years. 

Judge Hyer was born at Free- 
hold on March 1, 1839. His fath- 
er was Aaron P. Hyer and his 
mother’s maiden name was Ger- 
trude Cottrell, both natives of 
Monmouth countv (now Ocean 
county). In 1855 he ‘became a 
“printer’s devil” in the office of 
the “Monmouth Democrat,” and 
soon showed ability as a printer, 
advancing to the post of chief 
of compositors. In 1863 _ he 
worked for the New York “Jour- 
nal of Commerce” for three 
months, but changed for a posi- 
tion on the “National Democrat,” 
of Rahway. He leased the paper 
for a year and finally bought it, 
continuing its publication up till 
July 1 last. 
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In politics, Mr. Hyer was al- 
wavs a Democrat. In 1874 he was 
elected Mayor of Rahway. The 
same year he was appointed clerk 
of the Board of Freeholders, 
which office he held two years. 
He declined a renomination for 
Mayor in 1875, and also refused 
at different times to allow his 
name to be used for different of- 
fices until 1881, when he consent- 
ed to accept the nomination for 
State Senator, but was defeated 
by Senator Vail. In 1881 he be- 
came city clerk for one year, re- 
signing to become Lay Judge of 
Union county, in which position 
he remained until 1896, when the 
office was abolished. In 1889-92 
he was again Mayor of Rahway. 

In 1860 he married Miss Jennie 
Young, daughter of the late Jacob 
Young, of Freehold, who sur- 
vives him, with his son, Mr. Fred- 
erick C. Hyer, lawyer, of Rahway. 


MR. EDWARD P. CONKLING. 


Mr. Edward P. Conkling, a 
well known lawyer of Fleming- 
ton, died in New York on August 
27% from typhoid fever, complicat- 
ed by pneumonia. 

Mr. Conkling was born at 
Boonton, August 10, 1847, and 
was a son of the late Rev. Cornel- 
ius S. Conkling, who held pastor- 
ates at Boonton, Stockton, Mt. 
Pleasant and West Milford. 

He was educated at the public 
school at Mt. Pleasant and pre- 
pared for college at the academy 
at Carversville, Pa. He was grad- 
uated from Lafayette College in 
1869. He studied law in the office 
of the late George A. Allen, of 
Flemington, and was admitted to 
the Bar as an attorney in 1871, at 
the Februarv term, and as a coun- 
selor in 1876, at the November 
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term. For several years he prac- 
ticed law with former Vice-Chan- 
cellor John T. Bird. 

Mr. Conkling was at one time 
one of the best known members 
of the legal profession in Hun- 
terdon county and enjoyed a 
large practice. He met with re- 
verses, however, which hampered 
his success in later life. He was 
a pleasant, cultured gentleman. 

Mr. Conkling was married to 
Miss N. Jennie Kee, daughter of 
the late John Kee, of Flemington, 
in 1872. She survives him with 


four sons and one daughter. 


MR. JOHN OLENDORF, 


Mr. John Olendorf, of Bound 
Brook, died at his home on July 
9 last, following an operation for 
appendicitis. 

Mr. Olendorf was born in AI- 
bany, N. Y., June 14, 1848. On 
his father’s side his ancestors 
were German; on his mother’s 
side he was directly descended 
from John and Priscilla Alden, of 
New England, well known per- 
sons in Puritan history. 

Mr. Olendorf was educated in 
Jersey City, and at Mt. Wash- 
ington Collegiate Institute, New 
York City. He subsequently en- 
tered Yale College and graduated 
with honor in the class of 1869. 
Following this he studied for two 
years at the University of Berlin 
and at Paris. He then took up 
the study of law with Mr. William 
A. Lewis. of Jersey City, and was 
admitted to the New Jersey Bar 
as an attorney at the February 
term, 1876, and as a counselor at 
the November term, 1880. 

Beginning the practice of law 
by himself he subsequently be- 
came a member of the firm of 
Parmly, Olendorf & Fisk. In 1888 
he was made title officer of the 
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New Jersey Title Guarantee & 
Trust Co., of which Hon. William 
H. Corbin has long been presi- 
dent, and which has been one of 
the most successful corporations 
of its kind in the country. He 
gave his whole attention to the 
duties of this position for sixteen 
years. His office at the time of 
his death was at 76 Montgomery 
street, Jersey City. 

Mr. Olendorf was a man of 
sterling force of character, clear, 
keen intellect ,and was univer- 
sally popular among a host of 
friends. In the field of real es- 
tate law he probably had few 
equals. He was a member of the 
University Club of Jersey City, 
the Yale Club of New York, the 
Yale Alumni Association, the Phi 
Beta Kappa Society and the Sons 
of the American Revolution. He 
left a wife and daughter. 


MR. ALONZO W. CHURCH. 


Mr. Alonzo W. Church, whose 
attainments as a lawyer and as a 
man of high intellectual ability 
were recognized throughout the 
country, died at his home, 688 
High street, Newark, on August 
12. Mr. Church was eighty years 
old. His death was due to the in- 
firmities of age. 

Among the positions held by 
Mr. Church were librarian of the 
United States Senate, and gen- 
eral counsel for the Chicago and 
Alton Railroad. He also acted 
for a short time in his earlier 
years as professor of mathematics 
in the University of Georgia. In 
later years, when failing health 
obliged his relinquishment of ac- 
tive work, he occupied himself in 
a literary way. One of his pas- 
times was the translation of a 
Greek play into French verse. 


287 


Mr. Church was born in Athens, 
Ga., February 16, 1829. He was 
the son of Rev. Dr. Alonzo 
Church, who was chancellor of the 
University of Georgia. He was 
graduated from that college at 
the head of the class of 1847, and 
was the last survivor of the class. 

After studying law Mr. Church 
went to Chicago in 1865 as coun- 
sel for the Chicago and Alton 
Railroad, which position he held 
until 1870. While connected with 
the railroad he drew the charter 
under which it is now operating. 
A stroke of paralysis, from which 
he never fully recovered, necessi- 
tated the surrender of his office 
with the company. He was re- 
garded as an authority on muni- 
cipal law. 

In 1883 Mr. Church went to 
Washington to become librarian 
of the Senate. While there he 
completed the first general index 
of the library. In 1904 failing 
health necessitated his retirement 
and he went to Newark, where he 
had since lived. He was not a 
member of the Bar of this state. 
While in Washington he became 
associated with literary men of 
the highest rank in the Capitol 
and elsewhere. 

Mr. Alonzo Church, of the firm 
of Munn & Church, of Newark, is 
a son of the deceased. 





BOOK NOTICES. 


McELROY ON THE TRANS- 
FER TAX LAW. By George 
W. McElroy. Albany: Mat- 
thew Bender & Co., 1909. Pages 
807. Law buckram. Price $6.00. 
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New Jersey lawyers constantly 
have clients interested in the 
Transfer Tax law of New York. 
Usually these clients are execu- 
tors of estates, or heirs of estates, 
but frequently also men or wom- 
en of large means, who necessar- 
ily have large interests in finan- 
cial institutions located or chief- 
ly represented in New York City. 
For such lawyers the above work 
should be a boon, because it is an 
authoritative exposition of the 
Transfer Tax law and decisions 
upon the law to date. 

The author has given his per- 
sonal attention to Transfer Tax 
matters in the state comptroller’s 
office for the past four years, and 
is evidently fully conversant with 
the practice and precedents relat- 
ing to this subject. 

It is surprising that a book of 
over 700 pages should be predi- 


cated upon this one subject, but 
we do not see that it could have 


been condensed to advantage. 
The book is pre-eminently for 
non-resident practitioners, who 
may not have ready access to the 
New York statutes and reports; 
hence the whole law relating to 
any given subdivision of the sub- 
ject is stated, and frequently there 
are long extracts of the decisions 
of the judges. In an appendix ap- 
pears the Decedent Estate law of 
1909 in full (taking effect Sept. 1), 
and the usual forms necessary for 
carrying out the law. A copious 
Index follows. 

The first edition of this work 
has been a leading treatise ever 
since its publication four years 
ago, but this second edition con- 
tains so much that is new and im- 
portant, including citations to 
over 200 new cases, that posses- 
sors of the earlier edition will 
hardly be satisfied without now 
substituting this later work. 
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FROST ON NEW YORK COR- 
PORATIONS. By Thomas 
Gold Frost. Albany: Matthew 
Bender & Co., 1909. Pages 
1115. Canvas. Price $6.00, net; 
$6.30, delivered. 


The author of this work has 
heretofore written a “General 
Treatise on the Incorporation and 
Organization of Corporations,” 
which was applicable to the 
states generally, and was not con- 
fined to the state of New York. 
The importance of the corporation 
laws of New York and the large 
number of decisions upon them 
rendered by Appellate courts 
seem to warrant a treatise on the 
corporation statutes of that state 
alone. Accordingly, besides giv- 
ing the Stock Corporation law in 
full, and also the Business Cor- 
porations law, and the Transpor- 
tation Corporations law, he has 
added other provisions which ap- 
ply to general corporations. These 
are given as Part II of the work, 
and Part III contains a very large 
number of forms and precedents, 
covering more than 250 pages of 
the book. 

The treatise on the Business 
Corporations law occupies 446 
pages, and is divided into 24 chap- 
ters. 

Dr. Frost’s previous work was 
well received and had a large cir- 
culation. The present book is the 
most thorough work on the cor- 
poration laws of any one state 
that was ever published. It is 
also a fine example of arrange- 
ment and printing. It is an hon- 
est text-book making of a high or- 
der, containing nothing which is 
useless, but everything that is 
practical. It will prove to be a 
vade mecum for all interested. 





